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Thi s appeal arises from defendant-appellant Al fredo Porter’s
conviction of (1) conspiracy to distribute and possess with intent
to distribute PCP and marijuana; (2) possession of PCP and
marijuana with intent to distribute; (3) using, carrying, and
possessing a firearmin furtherance of drug trafficking; and (4)
possession of a firearmby a convicted felon. Porter argues that

the district court abused its discretion by admtting evidence of

Pursuant to 5THCGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



a prior drug arrest under Federal Rule of Evidence 404(Db). e
affirm
L

On March 24, 2003, Dallas police officer Mchael Mata, using
bi nocul ars, observed several individuals selling drugs out of a
house located at 2625 Jennings Avenue, Dallas, Texas. After
approxi mately twenty-five m nutes of observation, Mata approached
t he house and, through the screen door, observed Porter at a table
counting stacks of noney, wth distributable quantities of
mar i j uana, PCP, other drugs, a handgun, and a scale nearby. After
Mata identified hinself as a nenber of the Dallas police
departnent, Porter flipped the table over and fl ed out the backdoor
of the residence. As Mata gathered evidence at the house, other
officers pursued Porter and, shortly thereafter, Oficer Steven
Moor e apprehended him

Prior to trial, the governnent notified Porter that it
intended to introduce evidence, pursuant to Federal Rule of
Evi dence 404(b), that Porter had been arrested for a simlar
of fense on March 3, 2003, in Duncanville, Texas. Porter filed a
motion in limne seeking to exclude evidence of the Duncanville
arrest. After a hearing, the district court overruled Porter’s
nmotion and all owed the governnent to introduce the evidence.

The Duncanville arrest occurred on March 3, 2003, three weeks

before the charged incident. There, Porter was riding in the



backseat of a car pulled over for a traffic violation by Ral ph
Wods, an officer with the Duncanville police departnent. The
driver of the car had several outstanding warrants and was pl aced
under arrest. After Porter was asked to exit the vehicle, he took
a cooler in his possession and stashed it on the back dash of the
car. Subsequently, O ficer Wods searched the cooler and found
di stributabl e anounts of marijuana, nethanphetam ne, and ecstasy.
When Wods attenpted to place Porter under arrest, Porter fled on
foot.

Porter pled not gquilty to all four counts. After the
governnment put on evidence establishing the above facts, Porter
presented three witnesses that testified that Porter was not a drug
deal er operating out of the Jennings Avenue residence. Rat her ,
each witness testified that Porter had arrived at the house shortly
before the police raid in order to purchase drugs. The jury found
Porter guilty on all four counts, and he was sentenced to a total
term of inprisonnent of 117 nonths and to a five-year term of
supervi sed release. Porter filed a tinely notice of appeal.

L

W review the district court’s decision to admt evidence

pursuant to Federal Rule of Evidence 404(b) for an abuse of

di scretion.! Rule 404(b) excludes evidence of a defendant’s prior

lUnited States v. Jackson, 339 F.3d 349, 354 (5th Cir.
2003); United States v. Anderson, 933 F.2d 1261, 1267-68 (5th
Cir. 1991). 1In Anderson, this Court noted that although review
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crimes, wongs, or acts, when offered to prove that his conduct in
the charged offense was in conformty therewith.?2 Rule 404(b)
al l ows evidence of prior bad acts, however, when offered for “other
pur poses, such as proof of notive, opportunity, i ntent,
preparation, plan, know edge, identity, or absence of m stake or
accident . . . ."3

Qur review is governed by the two-part test established in
United States v. Beechum First, the evidence nust be relevant to
an i ssue ot her than the defendant’s character; second, the evidence
must possess probative val ue which i s not outwei ghed by the risk of
unfair prejudice.* Here, Porter concedes that, by pleading not
guilty to a charge of conspiracy, he placed his intent, know edge,
and absence of m stake at issue.® Thus, Porter’s argunent focuses
on the second-part of the Beechumanal ysis: the prejudicial effect

of the Duncanville arrest.

was deferential, in crimnal trials, it is “necessarily
hei ghtened.” Anderson, 933 F.2d at 1267-68.

2FED. R EviD. 404(b).
3 d.

“United States v. Beechum 582 F.2d 898, 911 (1978) (en
banc) .

SUnited States v. Booker, 334 F.3d 406, 411 (5th G r. 2003);
see also United States v. Wlwight, 56 F.3d 586, 589 (5th GCr.
1995) (recognizing that intent is especially at issue when “the
def endant contends that he was nerely present at the scene of the
crinme”).



Porter argues that evidence of the Duncanville arrest is
unnecessary to establish (1) his presence at the Jenni ngs Avenue
residence, (2) his guilt, since wtnesses directly observed him
selling narcotics and possessing firearns, and (3) his invol venent
in a conspiracy, since witnesses directly observed himacting with
another in the drug trafficking enterprise. In short, Porter
argues that extrinsic evidence of the Duncanville arrest is
unnecessary given the “strong” case against him and the
governnent’s “direct and persuasive evidence.”

G ven these adm ssions, it is hard to see how the district
court’s decision to admt evidence of the Duncanville arrest, even
if incorrect, was not harm ess error.® Regardl ess, we reject each
of Porter’s argunents.

Porter’s first two argunents are simlar. First, Porter
argues that admtting the Duncanville arrest was unnecessary to
establish Porter’s presence at the drug house because “w t nesses”
testified that Porter was at the location. Second, Porter argues
that admtting the Duncanvill e arrest was unnecessary to establish
Porter’s guilt of the crinmes charged since “wtnesses” directly
observed him selling narcotics and possessing firearns. Both

argunents are | acking. Considering the need for the evidence,’ the

6See United States v. Edwards, 303 F.3d 606, 623 (5th Cir.
2002) (recogni zing that erroneous adm ssion of evidence does not
warrant reversal when it anmpunts to harm ess error).

‘See United States v. Jackson, 339 F.3d 349, 354-57 (5th
Cr. 2003).



governnment presented a single witness, Oficer Mata, that could
pl ace Porter at the heart of the crimnal conduct. Mor eover,
Porter placed his intent at issue, arguing that he was present at
t he Jenni ngs Avenue residence only as a drug buyer, not as a drug
seller.® Second, the of fenses are sonmewhat sinilar. Both involved
possessi on of distributable amounts of drugs, including marijuana.
Finally, the offenses occurred only three weeks apart.

Porter’s final argunent is that since the governnent had the
eyew tness testinony of Oficer Mata that identified Porter and his
co-conspirator, Randy Anthony, at the Jenni ngs Avenue residence,
ext raneous evi dence was not necessary to establish a conspiracy to
sell drugs. Porter is perhaps correct in this contention, although
it does not affect our decision. The extrinsic evidence of the
Duncanville arrest did not inplicate Porter in a conspiracy with
Randy Anthony. Porter was in a car with several individuals, none
of which was Anthony. None of the circunstances surroundi ng the
Duncanvill e arrest suggests that Porter had or was conspiring to
sell drugs with any ot her individual. However, for reasons al ready
di scussed, evidence of the Duncanville arrest is relevant to
establish Porter’s intent and identity at the tine of the events
occurring at the Jennings Avenue residence.

Finally, any prejudicial effect of the Duncanville arrest was

mtigated by the limting instruction provided by the district

8See Wlwight, 56 F.3d at 589.
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court.?® Therefore, the district court did not abuse its discretion
in admtting the evidence.

We reject Porter’s challenge to his conviction. Accordingly,

the judgenent of the district court is AFFI RVED

°See United States v. Taylor, 210 F.3d 311, 318 (5th Gr.
2000) .



